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The def endant - appell ant G | bert Pacheco appeals from
the judgnent of the first circuit court, the Honorable Victoria
Mar ks presiding, convicting himof and sentencing himfor the
of fenses of escape in the second degree, in violation of Hawai i
Revised Statutes (HRS) 8§ 710-1021 (1993),! and drinking in a
public park, in violation of Revised Odinances of Honol ulu (ROH)
8§ 40-1.2(a) (1991).2 On appeal, Pacheco clains that

1 HRS § 710-1021 provides that “[a] person commts the offense of
escape in the second degree if the person intentionally escapes from a
correctional or detention facility or from custody.”

2 ROH § 40-1.2(a) provides in relevant part that “[n]o person shall
drink, offer or display to public view in any public park . . . any
intoxicating liquor, whether in a bottle, dem john, jug, container or
ot herwi se.”



prosecutorial msconduct tainted his jury trial and, thus,
warrants reversal of the circuit court’s judgnment of conviction
and sentence;® Pacheco further urges that the deputy prosecuting
attorney’s (DPA' s) m sconduct was so egregi ous that principles of
doubl e jeopardy* preclude retrial, see State v. Rogan, 91 Hawai ‘i
405, 984 P.2d 1231 (1999). Alternatively, Pacheco asserts that

he is entitled to a newtrial (1) because his trial counsel was
ineffective or (2) because the circuit court erred in permtting
the prosecution to adduce evi dence regardi ng Pacheco’s prior
conviction of a theft offense.

We agree that the DPA's m sconduct warrants vacating
Pacheco’ s conviction of second degree escape; however, because we
do not agree that the “exceptional circunstances” contenplated in
Rogan are present in this case such that the DPA's m sconduct
rose to the |l evel of “egregiousness” that woul d bar
reprosecution, we renmand the natter for a newtrial on the

of fense of second degree escape. In order to provide guidance to

the circuit court and the parties on remand, cf. State v. Davia,
87 Hawai ‘i 249, 252, 953 P.2d 1347, 1350 (1998), we address
Pacheco’s clainms that the circuit court erroneously admtted

evi dence regarding his prior conviction for inpeachment purposes,

see infra section I11.B., and that his trial counsel rendered

3 In his opening brief, Pacheco does not particularize the
conviction or convictions he is challenging; inasmuch, however, as he admts
that he commtted the “drinking in a public park” offense and does not advance
any argument tailored to that offense, we construe his appeal as contesting
only his conviction of and sentence for escape in the second degree. In any
event, his admi ssion of guilt renders harm ess, as to his conviction of the
of fense of drinking in a public park, the errors that we hold are reversible
as to his conviction of the offense of second degree escape.

4 The fifth amendment to the United States Constitution provides in
rel evant part that “[n]Jo person . . . shall . . . be subject for the same
offense to be twice put in jeopardy of life or limb[.]” Article I, section 10
of the Hawai ‘i Constitution (1982) provides in relevant part that “[n]o person
. shall . . . be subject for the sanme offense to be twice put in
j eopardy[.]"



i neffective assistance, see infra section IIl1.C. Finally, we
resolve a latent anbiguity in the statute setting forth the
choice of evils defense and instruct that, if evidence supporting
t he defense is adduced at trial on remand, Pacheco is entitled to
an instruction on the generic choice of evils defense set forth
in HRS § 703-302(1) (1993), see infra section II11.D

W vacate Pacheco’ s conviction of and sentence for the
of fense of escape in the second degree and renmand this matter for
a newtrial. W affirmPacheco s conviction of and sentence for

the of fense of drinking in a public park, see supra note 3.

. BACKGROUND

During the afternoon of July 21, 1999 Pacheco was
dri nking beer with Edgar Mamalias in ‘Aala Park, in the Gty and
County of Honolulu. At approxinmately 2:00 p.m that afternoon,
Pacheco was arrested by Honolulu Police Departnent (HPD) O ficer
Hyong Kimfor drinking in a public park. Oficer Kimhandcuffed
Pacheco and had himsit down on a park bench. Meanwhile, HPD
O ficer Tara Anuinuia, who had initially approached Pacheco and
Mamalias with Oficer Kim was citing Mamalias for the sane
of f ense.

Before O ficer Kimhandcuffed Pacheco, HPD O ficer
Daniel Sellers arrived and provided “cover.” Shortly after
Pacheco was handcuffed, Manalias becane boi sterous; consequently,
Oficer Kims attention was diverted from Pacheco as he assi sted
Oficer Anuinmuia in calmng Manmalias. A “mnute” later, Oficers
Ki m and Anui nui a noticed that Pacheco was running towards a short
two-foot wall, bordering the park approximately fifty feet away.
Pacheco | eapt over the wall and into Nuuanu stream wherein he

swam still handcuffed, in circles, Iike a “porpoise,” for



approximately forty-five minutes until the Honolulu Fire
Department (HFD) Rescue Unit managed to extract him wth sone
difficulty due to his resistence, fromthe water.

Prior to trial, Pacheco filed a notion in limne that

sought exclusion at trial of any evidence, inter alia, regarding

his prior crimnal convictions. Nevertheless, at a hearing
convened in connection with the notion, Pacheco indicated that he
i ntended to adduce testinony regarding a prior incident between
himsel f and O ficer Sellers, which, as it happened, had resulted
in his arrest for and subsequent conviction of a theft offense,?
whi ch both the prosecuti on and Pacheco characterized as
“shoplifting” from according to the prosecution, a “church.”
The prosecution suggested that, if Pacheco were to adduce any
testinony concerning the prior incident, he would then have
“open[ed] the door” for the prosecution to establish that he had
been arrested and convicted as a result. The circuit court
agreed with the prosecution and ruled that, if Pacheco adduced
testinmony regarding the prior incident, “the prosecution can then
indicate that it was a prior arrest for a crimnal offense.” 1In
response to the prosecution’s inquiry regarding whether it could
i nvoke the theft offense to i npeach Pacheco’s credibility as a
witness, the circuit court deferred any ruling.

After further investigation, the prosecution
subsequently represented to the circuit court that Pacheco had
been previously arrested for and convicted of numerous third and

fourth degree theft offenses and argued that they were all

5 It is unclear fromthe record whether the incident resulted in a
conviction of theft in the third degree, pursuant to HRS § 708-832 (1993) or
theft in the fourth degree, pursuant to HRS § 708-833 (1993). The distinction
is immaterial to our analysis infra in section I11.B.
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“crinmes of noral turpitude.” As such, the prosecution naintained

that it believed, “[s]hould [Pacheco] take the stand,” that it
was “entitled to cross-exam ne himon these theft offenses as
they are crines of noral turpitude, and the jurors should have
t hat knowl edge to weigh the credibility of his testinony.”
Pacheco objected, arguing that the prior petty theft offenses
were not crimes of noral turpitude or dishonesty “in the sane
sense [as] sonething like forgery or fraud or perjury” and
contendi ng that evidence of these prior offenses should be
precl uded, notw thstanding that Pacheco woul d be testifying about
the prior encounter he had had wwth Oficer Sellers. The circuit
court again deferred ruling on whether evidence of the prior
of fense woul d be adm ssible for inpeachnent purposes, but
indicated that its “inclination” was to admt it; the circuit
court then requested nenoranda of |aw on the issue from both
parties.®

Subsequently, the DPA, after consulting with the head
of his appellate division, represented to the circuit court that
it did not find any authority for either party’ s position.
Pacheco mai ntained that, unless he affirmatively testified as to
his “good” or “trustworthy” character, the evidence regarding the
prior offenses was not adm ssible for inpeachnent purposes, even
if the prior offenses constituted crines of dishonesty. The
foll owi ng day, the circuit court ruled, pursuant to Hawai‘ Rules
of Evidence (HRE) Rule 609 (1993),7 that

6 The record does not reflect that either party filed the requested
| egal menor anda.

7 HRE Rul e 609 provides in relevant part:

Impeachment by evidence of conviction of crime. (a)
General rule. For the purpose of attacking the credibility
of a witness, evidence that the witness has been convicted
of a crime is inadm ssible except when the crime is one
i nvol ving di shonesty. However, in a crim nal case where the
(conti nued. . .)



the prosecution may go into the arrest and conviction
associated with the event that [Pacheco] had with the police
of ficer which preceded the alleged incidents in this case.
No ot her prior convictions should be gone into. And when

“

say “gone into,” you can refer to an arrest and conviction.
You can refer to it as theft. You can refer to it as

shoplifting.

. I think under [HRE] Rule 609, the prior
conviction can be gone into which means name of the offense
date of the offense, the conviction, possible sentence; but
I think we have a problem because we're not sure which
particular event we're tal king about.

So my ruling at this point is that the prosecution
could get into the fact that he was arrested. That the
arrest was either for theft or shoplifting. W don't need

to specify in what degree, and that he was convicted of the
of fense.

The DPA inquired, “Can | make reference to shoplifting being a
theft or -- excuse ne -- a crine of dishonesty?” The circuit
court ruled that he could not. The DPA nonethel ess persi st ed,
“May | refer to that as part of ny closing argunent?” The
circuit court clarified that it did not “want [the DPA] using
that termof art that appears in the Rules of Evidence.” The DPA
responded, “So understood.”

In his opening statenment, defense counsel conceded that
Pacheco was guilty of the offense of drinking in a public park,
but asserted that he was not guilty of the second degree escape
charge, because, due to a prior “run-in” with Oficer Sellers,
during which the officer had threatened Pacheco, Pacheco’s flight
was not pronpted by an intent to escape but, rather, by an intent
to separate hinself fromOficer Sellers so as to avoid being
assaul ted. Defense counsel also inforned the jury that Pacheco

had been “arrested for a shoplifting” offense as a result of his

(...continued)

def endant takes the stand, the defendant shall not be
gquestioned or evidence introduced as to whether the

def endant has been convicted of a crime, for the sole
purpose of attacking credibility, unless the defendant has
onesel f introduced testinmony for the purpose of establishing
the defendant’s credibility as a witness, in which case the
def endant shall be treated as any other witness as provided
by this rule.



prior encounter with O ficer Sellers.

During direct examnation, Oficer Sellers testified
that he had “seen” Pacheco before July 21, 1999, but had not,
“[a]j]t any tine in the past leading up to July 21, 1999,” “hit,”
“strfuc]k,” “shove[d],” “push[ed],” or “abuse[d]” him On cross-

exam nati on, Pacheco adduced the follow ng testinony from O ficer

Sel l ers:
Q. Now, Officer Sellers, you had a prior run-in,
so-to-speak, with M. Pacheco on a theft type case, right?
A. Yes, | did.
Q. You recall that?
A. Yes, | do.
Q. That occurred around Novenber of 1998
A. I"m not too sure what the date is, but | vividly

remenmber the case, yes.

Q. You remember having | guess a bad experience
wi th hinm?

A. No, | did not.

Q. It didn't stick out in your mnd like that?

A. No, it did not.

Q. Do you renmenmber on that date telling himthat if
| see you again, | will arrest you even if | have to make up
a charge?

A. No, | did not.

Q. Do you renenmber telling himthat if you see him
agai n, hat you’'ll take him down?

A. No, | did not.

Q. Not hi ng |i ke that.

A. Not hi ng at all.

On redirect exam nation, Oficer Sellers testified that Pacheco

had been convicted as a result of his prior “run-in” with Oficer

Sellers:

Q. You had earlier tal ked about or defense counsel
asked you certain questions about an alleged threat to the
Def endant . Have you ever threatened this Defendant before?

A. No, | did not.

Q. Goi ng back to the theft arrest, that resulted in
a theft conviction for this Defendant; isn’'t that true?

A. Yes.

Pacheco’ s counsel did not object to the DPA's questions of
O ficer Sellers regardi ng Pacheco’s prior conviction. The DPA
then turned to the incident giving rise to Pacheco’s arrest in

the present nmatter and inquired of Oficer Sellers:

Q. Goi ng back to the initial arrest of this
Def endant for drinking beer in public offense or in a public
park offense, are you famliar, sir, with the term weed and



seed?

A. Yes.

Q. Is the Aala Park area within the weed and seed
area?

Pacheco’ s counsel, at this point, objected to the question, and
the circuit court sustained the objection. The DPA returned,
once nore, to the circunstances under which Pacheco was

previously arrested by Oficer Sellers as foll ows:

Q. At the time you arrested this Defendant, Gil bert
Pacheco, for the theft offense, did he give you any problens
in being arrested?

A. At that time that | can remenber, no

Q. Did you threaten him or give him any problens
when you arrested hin?

A. No, | did not.

Agai n, defense counsel failed to object and, indeed, during
recross-exam nation of O ficer Sellers, adduced further testinony
fromOficer Sellers regarding Pacheco's prior theft conviction,
specifically, that, as far as Oficer Sellers was aware, Pacheco
had “pled” to the prior offense and that he did not recall having
to attend a trial.

During his own testinony, Pacheco recalled his prior

“run-in” with Oficer Sellers as foll ows:

Well, he was the arresting officer; and as
enmbarrassing as it is, at the end of our encounter, he did
tell me that if he ever see me again, that he was going to
arrest me even if he had to make up a charge. And he said
another comment in the lines of he was going to take me down
if he saw ne.

Pacheco asserted that, when Oficer Sellers was threatening him
during the prior incident, he “felt intimdated” and that he took
the officer’s “threat[s]” as “a stern warning to watch” hinself.
Pacheco confirmed that the prior incident resulted in his arrest
and conviction and that he did not go to trial on the matter but,
rather, “was guilty and . . . admtted it.” Pacheco also
admtted to “drinking a beer” in ‘Aala Park on the afternoon of
July 21, 1998.



Wth regard to Oficer Sellers’s deneanor during the
arrest on July 21, 1999, giving rise to the present matter,

Pacheco testified:

Officer Sellers rode up on his bicycle, and he said,
“That’ s G | bert Pacheco. Are you still working at the Hot
Lava Café”? And | was wondering how in the heck he knew
this because the last time | encountered him | wasn’t
wor ki ng there, and | was in fear. I mean | didn't know what
was going on. | went from kind of nervous into concerned to
fearful of this man.

[Officer Seller’s demeanor was v]ery aggressive, very
aggressive. . . . He junped off his bike. He came up to me
on the bench, and this officer towered over ne. | mean he’'s
very big, very large man. And he told nme to stand up; and
when | stood up, he pushed me back into the bench. And he
told me -- and 1I'Il quote -- that |I'’m going to kick your
ass.

To me he | ooked |like a nonster.

In “fear of [his] life,” Pacheco testified that he “ran across
[the park] to safety” and that he junped the two-foot bordering
wal | and into Nuuanu streamin order to “separate” hinself from
Oficer Sellers. Pacheco asserted that “at no point was the

t hought for me to escape fromthem[or] to go anywhere. They had
ny wallet with my I.D., on an island, | don't have nobney, you
know, | don’t get the logic init to escape.” |ndeed, Pacheco
asserted, he “didn’t try to run away” and, noreover, testified
that he “felt relieved fromthat point of separation fromthis
one officer, but [the first] two officers were fine. . . . [I]t
was not a problemuntil this other guy canme up.” Pacheco denied
that, while in the water, he had stated, “You' re not going to
arrest nme.”

On cross-exam nation, the DPA asked Pacheco numerous
guestions regarding his |lack of cooperation with the HPD and HFD
officers, culmnating with the question, “The reason why you did
not cooperate with the fireman i s because you were being an
asshole, right?” Wthout explanation, the circuit court

overrul ed defense counsel’s objection, and Pacheco responded,



“No, Sir, | wasn’t being an a-s-s-h-o-1-e.”

In response to the DPA's questions regarding his
failure to file a formal conplaint against Oficer Sellers,
Pacheco testified that he was not aware of the “proper channels”
to do so. The DPA then queried, “You want to banboozle this jury
into believing your side of the story, isn't that true?” Pacheco
responded, “No, sir. | believe that both sides have a
perspective and have truth to them and, unfortunately, sone
things were left out of the other testinonies.” The DPA returned
to the sanme question nonents later, this tine adding that Pacheco
“want [ ed] to banboozle this jury into believing your story so you

can beat the ra[p],” which pronpted the foll ow ng exchange:

A. That’'s not true, sir.

Q. Why should this jury, all of these jurors,
believe a thief |ike you?

MR. LEE HAYAKAWA [ (DPD)]: Objection, Your Honor.
Calls for specul ation. It’s inproper.

[ THE COURT]: Sust ai ned.

Pacheco’ s counsel thanked the circuit court for sustaining his
obj ection but neither requested a curative instruction
adnoni shing the jury to disregard the question and to refrain
fromany specul ation as to what the answer m ght have been nor
noved for a mstrial

Wil e the evidentiary phase of the trial was still in
progress and after Pacheco had testified, jury instructions were
settled. Pacheco’ s counsel submtted a proposed choice of evils
instruction, predicated on HRS 8§ 703-302(1), see infra section
[11.D. Defense counsel also submtted a proposed instruction on
the defense of duress, predicated on HRS § 702-231 (1993), see
infra section I11.D. During the settling of jury instructions,
the follow ng colloquy transpired regarding the proposed choice
of evils instruction submtted by defense counsel, which was
engendered by the fact that HRS § 703-302(3) (1993), see infra
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section I11.D., sets forth an affirmative choice of evils
defense, distinct fromthe generic choice of evils defense set
forth in HRS § 703-302(1), applicable to the offense of escape in
the first or second degrees:
MR. HAYAKAWA: I just recalled that my choice of evils
instruction, M. Uehara (the DPA) did ask me if that tracked

the HAWII C | anguage. And actually come to think of it, |
know that there are two versions on our conmputer at our

office. And so actually in good conscience, | can't say |
am certain that it tracks the HAWI C | anguage
THE COURT: We'll check. Let’s go off the record.
THE COURT: We're back on the record. In ternms of

Def endant’s [choice of evils instruction], the Court and
counsel have reviewed the nost recent HAWIC jury
instructions; and based on 7.11, choice of evils escape
whi ch does not quite track what you had proposed, what woul d
you like to do?

MR. HAYAKAWA: Your Honor, |'d like to at this tinme
nove to withdraw that particular instruction

THE COURT: Do you want the Court to give the 7.11
choice of evils escape instructions?

MR. HAYAKAWA: No, Your Honor.

During closing argunments, the prosecution’s theme was
t hat Pacheco’s testinony regarding Officer Sellers’s threats and
denmeanor during the prior incident and on July 21, 1999 “doesn’t
ring true” and did not “nmake sense.” Wth regard to the prior
i nci dent involving Pacheco and O ficer Sellers, the DPA remarked:

You heard the defendant admt that he was convicted of
a theft offense. A theft offense is a crime of dishonesty.
You can be convicted, say[,] of an assault offense. You get
mad at sonebody, you punch them out; that is not a crime of
di shonesty. You can get convicted of threatening to kil
somebody. Road rage, somebody cuts in front of you, you get
out of your car at a stop sign, you tell themdon't you ever
do that again or I’"’mgoing to kill you. Terroristic
threatening, is that a crinme of dishonesty? No, but theft
is.

Is there any reason for you to believe the testinony
of a convicted thief? | submt to you, there is no reason
for you to believe the testimny of a convicted thief.

Def ense counsel did not object to the prosecution’s remarks
during cl osing argumnent.

In his own closing argunent, defense counsel conceded
t hat Pacheco was guilty of the offense of drinking in a public

park but, as to the charge of second degree escape, argued that

11



Pacheco | acked the requisite intent to escape when he fled from
Oficer Sellers,® that Pacheco was a credible wtness, and that,
in any event, he had acted, in junping into the stream under
“duress.” Wth regard to the prosecution’ s observations that
Pacheco was initially uncooperative with Oficers Kimand

Sell ers, defense counsel remarked:

The State wants you to think that this guy was just
bei ng an asshole, he was just being a terrible person. And
maybe if the State can get you to dislike this guy, then
maybe you'll convict him But you’'ll convict himof a crime
he didn’t commt.

In connection with the prosecution’s claimthat, as a convicted
t hi ef, Pacheco was not a credi ble wtness, defense counsel argued
that the prosecution

may tell you that this is a convicted thief you have before

you, so, number one[,] he's a liar; and nunmber two, that

makes himnmore likely to have commtted this escape

Now, | ogically, |adies and gentlemen, a person perhaps
goes into a store, conceals a pen and |eaves the store with
it. Does that make him a person who's nmore likely to conmmt

an escape? Does that make him a person who is nore likely
to take the stand and lie?

In rebuttal argunent, the DPA recapitul ated Pacheco’ s
uncooperativeness with the HPD and HFD: “Everybody that wanted
to help him this defendant spit at, he kicked at. He was

totally uncooperative. He was being an asshole. And that

8 I ndeed, defense counsel commenced his closing argument as foll ows:

You hear a story about a man that is apprehended by
the police and he’'s handcuffed behind his back. And the
story continues. He junps into Nuuanu Stream handcuffed
and then he is observed swimm ng circles, he's making
circles pretty confortably on his back, and he’'s swi nm ng
quite well, and it’s such a bizarre story that if you didn't
|l augh, you at |east wanted to | augh.

Why woul d he do such a strange thing? Wiy would he
jump in the water? Why would he jump in such disgusting
water? Why would he jump in such disgusting water
handcuffed? | mean, why didn't he run to Hotel Street, or
why didn’t he run to Beretania Street, or why didn't he head
Ewa into Aala Park? Why didn’t he head somewhere near King
Street? And the sinple answer is, he didn't because he
wasn’t trying to escape. He was nerely trying to get to a
safe place away from Officer Sellers.
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explains his actions.” Mnents |ater, the DPA asserted that
“there was no [police] brutality on this day, July 21, 1999,” and
agai n remarked, “but there was this defendant, who was being an
asshole.” Pacheco’s counsel did not object during the DPA s
rebuttal argument.

On the afternoon of Novenber 8, 1999, the jury retired
to deliberate. The follow ng norning, on Novenber 9, 1999, the
jury sent a comrunication to the circuit court, which stated:
“W seemto be at a stalemate with the problemof intent. It
seens there will be no novenent. Wat do we do next?” The
circuit court, with the agreement of both Pacheco and the
prosecution, inquired of the jury, “WII continued deliberation
assi st you in reaching a verdict?” Approximtely half an hour
after receiving the circuit court’s inquiry, the jury
conmuni cated to the court that it had reached a verdict, and, at
noon, rendered its verdict finding Pacheco guilty of the charged

of f enses.

1. STANDARDS OF REVI EW

A Prosecutorial M sconduct

Al | egati ons of prosecutorial m sconduct are reviewed under
the harm ess beyond a reasonabl e doubt standard, which

requi res an exam nation of the record and a determ nation of
“whet her there is a reasonable possibility that the error
compl ai ned of mi ght have contributed to the conviction.”
State v. Balisbisana, 83 Hawai‘i 109, 114, 924 P.2d 1215,
1220 (1996) (quoting State v. Holbron, 80 Hawai‘i 27, 32,

904 P.2d 912, 917, reconsideration denied, 80 Hawai‘ 187,
907 P.2d 773 (1995) (citations and internal quotation marks
omtted); see also State v. Sanchez, 82 Hawai‘ 517, 528,

923 P.2d 934, 945 (App.), cert. denied, 84 Hawai‘i 127, 930
P.2d 1015 (1996) (citations omtted). Factors to consider
are: (1) the nature of the conduct; (2) the pronptness of a
curative instruction; and (3) the strength or weakness of

the evidence against the defendant. State v. Sanmuel, 74
Haw. 141, 148, 838 P.2d 1374, 1378 (1992) (citation
om tted).

State v. Rogan, 91 Hawai‘ 405, 412, 984 P.2d 1231, 1238 (1999)
(quoting State v. Sawyer, 88 Hawai‘i 325, 329 n.6, 966 P.2d 637,
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641 n.6 (1998)). Moreover, under the double jeopardy clause of
the Hawai ‘i Constitution, see supra note 4, “reprosecution is
barred where, in the face of egregi ous prosecutorial m sconduct,

it cannot be said beyond a reasonabl e doubt that the defendant

received a fair trial.” Rogan, 91 Hawai‘i at 423 & n. 11, 984
P.2d at 1249 & n. 11.
B. | nef fecti ve Assi stance O Counsel

In assessing claims of ineffective assistance of
counsel, the applicable standard is whether, “viewed as a
whol e, the assistance provided [was] ‘within the range of
conmpet ence demanded of attorneys in crimnal cases.’” State
v. Antone, 62 Haw. 346, 348, 615 P.2d 101, 104 (1980)
(citation omtted).

General clainm of ineffectiveness are insufficient and

every action or omi ssion is not subject to inquiry.

Specific actions or om ssions alleged to be error but

whi ch had an obvious tactical basis for benefitting

the defendant’s case will not be subject to further
scrutiny. I f, however, the action or om ssion had no
obvi ous basis for benefitting the defendant’s case and
it “resulted in the withdrawal or substantia

i mpai rment of a potentially meritorious defense,” then
[it] . . . will be evaluated as . . . information that
an ordinary conpetent crim nal attorney should

have had.

Briones v. State, 74 Haw. 442, 462-63, 848 P.2d 966, 976
(1993) (enphasis in original) (internal citations omtted).
The burden of establishing ineffective assistance rests with
the [defendant] and can only be net by demonstrating
specific errors or om ssions resulted in the withdrawal or
substantial inpairment of a meritorious defense. State v.
Smth, 68 Haw. 304, 309, 712 P.2d 496, 500 (1986).

“Determ ning whether a defense is ‘potentially
meritorious requires an evaluation of the possible, rather
than the probable, effect of the defense on the decision
maker. . . . Accordingly, no showi ng of ‘actual’ prejudice
is required to prove ineffective assistance of counsel
Briones, 74 Haw. at 464, 848 P.2d at 977 (citing State v.
Apl aca, 74 Haw. 54, 73, 837 P.2d 1298, 1308 (1992)).

Dan v. State, 76 Hawai‘i 423, 427, 879 P.2d 528, 533 (1994) (sone

brackets added and sone in original).
C. Adm ssibility & Evidence

“IDlifferent standards of review nust be applied to
trial court decisions regarding the adm ssibility of evidence,
depending on the requirenents of the particular rule of evidence
at issue.” State v. Arceo, 84 Hawai‘i 1, 11, 928 P.2d 843, 853
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(1996) (citations omtted) (brackets in original). Inasnuch as
the commentary to HRE Rul e 609 states that the “discretionary
bal ance” of HRE Rul e 403 (1993)° “governs admi ssibility under”
HRE Rul e 609(a), see supra note 7, a trial court’s ruling with
respect to the admssibility of a witness’s prior conviction for
i npeachnment purposes is reviewed for an abuse of discretion.
See, e.qg., State v. Pudiquet, 82 Hawai‘i 419, 426-27, 922 P.2d
1032, 1039-40 (App.), cert. denied, 82 Hawai‘i 360, 922 P.2d 973

(1996) (review ng application of HRE Rule 609 for abuse of
di scretion); see also Asato v. Furtado, 52 Haw. 284, 292-95, 474
P.2d 288, 295-96 (1970) (review ng adm ssibility, under precursor

to HRE Rul e 609, of prior conviction for inpeachnment purposes for
abuse of discretion). An abuse of discretion will be found where
the trial court “clearly exceeds the bounds of reason or

di sregards rules or principles of law or practice to the
substantial detrinent of a party litigant.” Arceo, 84 Hawai‘ at
11, 928 P.2d at 853 (citations omtted and internal quotation

signals omtted).

D. Statutory Interpretation
“IT] he interpretation of a statute . . . is a
question of law reviewable de novo." . . . Arceo, 84
Hawai i [at] 10, 928 P.2d [at] 852[.]

Gray v. Admi nistrative Director of the Court, 84 Hawai i
138, 144, 931 P.2d 580, 586 (1997) (some brackets added and
some in original). See also State v. Soto, 84 Hawai‘i 229
236, 933 P.2d 66, 73 (1997). Furt hernore, our statutory
construction is guided by established rules:
When construing a statute, our forempst obligation is
to ascertain and give effect to the intention of the
|l egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory | anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose
When there is doubt, doubleness of meaning, or

9 HRE Rul e 403 provides that, “[a]lthough relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or m sleading the jury, or by
consi derations of undue delay, waste of time, or needl ess presentation of
cumul ati ve evidence.”
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indistinctiveness or uncertainty of an expression used
in a statute, an anbiguity exists.

In construing an ambi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous words,
phrases, and sentences may be conpared, in order to

ascertain their true meaning.” HRS § 1-15(1)
[(1993)]. Moreover, the courts may resort to
extrinsic aids in determning legislative intent. One

avenue is the use of legislative history as an
interpretive tool.
Gray, 84 Hawai i at 148, 931 P.2d at 590 (quoting .

Toyomura, 80 Hawai‘i [at] 18-19, 904 P.2d [at] 903-04 . . .)
(brackets and ellipsis points in original) (footnote
omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the

|l egi slature to enact it . . . to discover its true meaning.”
HRS § 1-15(2) (1993). *“Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. MWhat is clear in one statute may be called upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

State v. Valentine, 93 Hawai i 199, 204-205, 998 P.2d 479, 484-85

(2000) (some citations omtted) (sone ellipsis points and

brackets added and sone in original).

E. Plain Error

“We may recogni ze plain error when the error commtted

affects substantial rights of the defendant.” State v.
Cullen, 86 Hawai‘i 1, 8, 946 P.2d 955, 962 (1997) (citations
and internal quotation signals omtted). See also Hawai ‘i

Rul es of Penal Procedure (HRPP) Rule 52(b) (1993) (“Plain
error or defects affecting substantial rights may be noticed
al though they were not brought to the attention of the
court.”).

State v. Jenkins, 93 Hawai‘ 87, 101, 997 P.2d 13, 27 (2000)

(sone citations omtted).

I11. DI SCUSSI ON

A. Prosecutorial M sconduct

I n assessi ng whet her prosecutorial msconduct warrants
a newtrial, we consider three factors, nanely, (1) the nature of
t he prosecution’s conduct, (2) the pronptness of a curative
instruction (if any) to the jury, and (3) the strength of the
evi dence agai nst the defendant. See Rogan, 91 Hawai‘i at 412,
984 P.2d at 1238. |If “there is a reasonable possibility that the
16



[ prosecutorial] m sconduct conpl ained of m ght have contri buted
to the [defendant’s] conviction,” then the m sconduct is not
harm ess beyond a reasonabl e doubt and the defendant is entitled
to anewtrial. [|d. at 412, 423 n.11, 984 P.2d at 1238, 1249
n.11 (citations omtted).

1. Pacheco as “asshol e”

On appeal, the prosecution concedes, as it nust, that
the DPA's choice of epithets to describe Pacheco’ s conduct on the
day of the alleged offense was inproper, although it maintains
that the DPA' s personal denigrations of Pacheco anmbunted to no
nore than “colloquialisnms” and, thus, were harnl ess beyond a
reasonabl e doubt. W disagree with the prosecution’s assessnent
of the trial prosecutor’s disparaging remarKks.

Regarding the first factor, the DPA's characterization
of Pacheco as an “asshol e” strongly conveyed his personal opinion
and could only have been calculated to inflame the passions of
the jurors and to divert them by injecting an issue wholly
unrel ated to Pacheco’s guilt or innocence into their
deli berations, fromtheir duty to decide the case on the

evi dence. See, e.q., Rogan, 91 Hawai i at 412-15, 984 P.2d at

1238-41 (prosecution’s appeal to racial prejudice and inplied
invitation to synpathize with conplainant’s nother inproperly
injected issue of defendant’s race, constituted enotional appeal
that could have inflaned the jury’ s passions and prejudices, was
immaterial to the evidence concerning his guilt or innocence,
and, thus, constituted egregious m sconduct that deni ed defendant
a fair trial); State v. Marsh, 68 Haw. 659, 660-62, 728 P.2d

1301, 1301-03 (1986) (prosecutor’s expression of personal opinion
as to defendant’s guilt and credibility of w tnesses warranted

reversal and new trial); see also Dandridge v. State, 727 S. W 2d
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851 (Ark. 1987) (reference to defendant as a “gross ani mal”

i nproper; however, prosecutor’s m sconduct cured by pronpt
instruction to the jury); State v. Lockhart, 947 P.2d 461, 464-65
(Kan. . App.), cert. denied, (Dec. 23, 1997) (“[t]rials cannot

be allowed to degenerate into nanme-calling contests”;

prosecution’s assertion that defendant and defense counsel had
“l'ied” and were “liars” denied defendant a fair trial; newtrial
warranted); Bridgeforth v. State, 498 So.2d 796 (M ss. 1986)

(“prosecutor should not indulge in personal abuse or vilification
of the defendant”; remark that, “If | thought | could stand on ny
head and that would convince you to get this scumoff the street,
I’d do it,” lacked any justification and constituted
prosecutorial msconduct; remanded for new trial on other

grounds); Commonwealth v. Scarfo, 611 A 2d 242, 282-84 (Pa.

Super. C. 1992) (prosecutor’s reference to defendants as

“wol ves,” “a wolf pack,” and “the pack,” denied defendant a fair

trial; remanded for new trial), superseded by statute on other

grounds as stated in, Commonwealth v. Buck, 709 A 2d 892, 895
(Pa. Super. C. 1998); State v. Rose, 382 P.2d 513 (Wash. 1963)

(en banc) (prosecutor’s remark that defendant was a “drunken

honosexual ” deni ed defendant a fair trial; remanded for new
trial).

Regardi ng the second factor, the circuit court gave no
curative instructions to the jury. Indeed, when the DPA first
characteri zed Pacheco as an “asshole” during his cross-
exam nation of him the circuit court overrul ed defense counsel’s

objection. See, e.qg., Rogan, 91 Hawai‘i at 415, 984 P.2d at 1241

(failure to sustain defendant’s objection and, consequently, |ack
of curative instruction weighed heavily in favor of concl usion

t hat prosecutorial m sconduct was not harm ess beyond a
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reasonabl e doubt). Mboreover, by overruling defense counsel’s
objection, the circuit court, at least tacitly, placed its

i mprimatur upon the DPA' s characterization of Pacheco, thereby
risking the inplication that it, too, believed that Pacheco was
an “asshole” and inviting the jury to share in that belief.

Finally, with regard to the third factor, we observe
t hat whet her the prosecution succeeded in establishing that
Pacheco possessed the requisite state of mnd at the tine he fled
fromOficer Sellers, see infra, hinged entirely upon whether the
jury believed or disbelieved Pacheco’s testinony and, thus,
depended upon winning a credibility contest.

Escape in the second degree is commtted if a “person
intentionally escapes froma correctional or detention facility
or fromcustody.” HRS § 710-1021(1) (1993). *“Custody” is a
defined termand “nmeans restraint by a public servant pursuant to
arrest, detention, or order of a court.” HRS § 710-1000 (1993);
see also State v. Nakoa, 72 Haw. 360, 364-66, 817 P.2d 1060,
1062-64 (1991) (holding that a defendant is “in custody” for

pur poses of escape statutes once he or she is arrested, has had
his or her liberty restrained such that he or she is not free to
| eave, and, thus, the “first step in the process of transporting
himor her to the police station ha[s] begun”); State v. Sm th,
59 Haw. 456, 462-64, 583 P.2d 337, 342-43 (1978) (“custody” for

pur poses of escape statutes is not confined to nerely “actual
custody” but is satisfied “even though [a defendant] is not in
actual physical custody or under inmediate control and

supervi sion of a guard”). “Escape,” however, is not a
statutorily defined termbut is generally defined to nean “[t] he
act or an instance of breaking free from confinenent, restraint,

or an obligation,” see Black’s Law Dictionary at 564 (7th ed.
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1999), or “to get away from” “to break away, get free, or get
clear,” and “to avoid or elude,” see Wbster’s New | nternational
Dictionary of the English Language at 871 (2d ed. 1960).

Pacheco’ s own testinony conceded the requisite conduct,
attendant circunstances, and result of conduct el enents of the
of fense of second degree escape, insofar as Pacheco inplicitly,
if not expressly, admtted: (1) that he indeed ran, junped a
wal |, and dove into the stream (conduct); (2) that, under the
ci rcunst ances, which included having been placed under arrest,
the attributes of his conduct constituted fleeing, avoiding, and
breaking free fromthe restraint inposed by the presence of the
three police officers (attendant circunstances); and (3) that the
result of his conduct was that he was no | onger under the
restraint of, and had successfully broken free fromand fled, the
three officers (result of conduct). WMoreover, Pacheco’ s own
testinmony al so supports inferences (1) that his conscious object
was to run, hop the wall, and swmin the stream (and, hence,
that he possessed the requisite state of mind with respect to the
conduct elenment of the offense) and (2) that he was aware, in
engagi ng in the foregoing conduct, that he was breaking free from
the restraint inposed by the presence of the three officers, he
was fleeing them and he was avoi di ng custody (and, hence, that
he possessed the requisite state of mnd with respect to the
attendant circunstances el enent of the offense). See HRS 8§ 702-
206(1)(a) and (b) (1993).

What Pacheco specifically and expressly disputed in his
testimony was that his conscious object, in running fromthe
officers, junping the wall, and swming in the stream was to
avoid arrest and custody, or, in other words, that he possessed

the requisite state of mnd with respect to the result of conduct
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el ement of the offense of escape in the second degree. See HRS
8§ 702-206(1)(c) (1993). Rather, Pacheco expressly testified that
hi s sol e conscious object in engaging in the foregoi ng conduct
was to avoid, not custody, but being assaulted by Sellers.
| ndeed, the record is uncontroverted that: (1) at the tinme the
first two officers arrested him Pacheco nade no attenpt to flee
or avoid being placed in custody; (2) while in the stream
al t hough Pacheco struggled with the HFD officers as they
attenpted to extract himfromthe water, Pacheco nmade no further
attenpt to exit the streamor otherw se run away; and (3) at no
poi nt did Pacheco exhibit any attenpt to free hinself fromthe
handcuffs. Had the jury believed Pacheco with respect to his
state of mnd regarding the result of his conduct, it would have
had little choice but to acquit him1® Absent crediting his
testi nony, however, the prosecution’s evidence could support an
i nference that Pacheco’ s consci ous object was to escape, i.e.,
that his flight fromthe park bench, coupled with his resistence
to bei ng reapprehended by the HFD officers attenpting to extract
himfromthe stream sufficed to support the inference that
Pacheco’ s consci ous object was to remain free from cust ody.

Thus, had the jury believed Pacheco’ s testinony, it may
wel | have harbored a reasonabl e doubt as to whether Pacheco had
possessed the state of mnd requisite to conmtting the offense

of second degree escape. As such, and given that the record

10 In fact, Pacheco’s testinmony, if believed, negated any inference
that he was even aware that it was practically certain that his conduct would
result in his no |onger being under the restraint of, and therefore having
broken free fromand fled, the three officers. In other words, Pacheco’s
testimony negated even a knowing -- nmuch |less the requisite intentiona
state of mnd with respect to the result of conduct element of second degree
escape. Conpare HRS § 702-206(2)(c) (1993) with HRS § 702-206(1)(c). This
underscores the extent to which, having been deprived of a choice of evils
defense, see infra section IlIl.D., Pacheco's credibility was all the nore
critical.
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reflects that the jury was, in fact, initially “at a stalemate
with the problemof intent,” we cannot say that the evidence
agai nst Pacheco was so overwhelnmng as to render the DPA s

per sonal di sparagenents of himand vigorous and inproper attack
on his credibility harm ess beyond a reasonabl e doubt. Cf.,
e.qg., Rogan, 91 Hawai‘i at 415, 984 P.2d at 1241 (evi dence

agai nst defendant was not overwhel mi ng where it consisted of

little nore than contrary testinony of w tnesses).

I nasnuch as (1) the nature of the prosecutor’s remarks
constituted m sconduct, (2) the circuit court gave no curative
i nstruction, and (3) the evidence in the case consisted of
contrary testinony giving rise to a credibility contest, the
prosecution’s repeated reference to Pacheco as an “asshol e” was
not harm ess beyond a reasonabl e doubt. See, e.qg., Rogan, 91
Hawai i at 415-16, 984 P.2d at 1241-42. On this basis al one,

Pacheco woul d, at the very least, be entitled to a newtrial wth
respect to the charged offense of second degree escape.!!

2. Pacheco as “convicted thief” not worthy of belief

On appeal, Pacheco clains, the prosecution concedes,
and we enphatically agree, that the DPA's willful violation of
the circuit court’s in limne ruling constituted prosecutori al

m sconduct. ' No curative instruction was given at any tine

1 Not wi t hst andi ng that defense counsel failed to renew his objection
to the DPA's vul gar and disparaging characterization of Pacheco during the
DPA’s closing argument, the DPA's remarks, insofar as they were not harm ess
beyond a reasonabl e doubt, affected Pacheco’'s substantial right to a fair
trial and, thus, constituted plain error

12 “A prosecutor has the responsibility of a mnister of justice and
not simply that of an advocate. This responsibility carries with it specific
obligations to see that the defendant is accorded procedural justice and that

guilt is decided upon the basis of sufficient evidence.” State v. Quitog, 85
Hawai i 128, 136-37 n.19, 938 P.2d 559, 567-68 n.19 (1997) (quoting Conmment
[1] to Hawai ‘i Rules of Professional Conduct Rule 3.8); State v. Baron, 80

Hawai ‘i 107, 115, 905 P.2d 613, 621, reconsideration granted in part and
denied in part, 80 Hawai‘ 187, 907 P.2d 773 (1995) (sane).
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during the DPA s cross-exam nation of Pacheco, during which the
DPA first asserted that the jury should not believe a “convicted
thief,” nor during his closing argunents, in which he argued the
point at length. And, as noted above, the evidence regarding
Pacheco’s state of mnd ultimately devolved into a contest of
credibility. Because we cannot say that the DPA's remarks in
this regard were harnl ess beyond a reasonabl e doubt, the DPA s
Wi llful violation of the circuit court’s in limne ruling would
sustain an alternative basis upon which to grant Pacheco’s
request for a new trial.

3. Reprosecution is not barred under principles of
doubl e | eopardy.

Pacecho asserts that the DPA's willful disregard of the
circuit court’s prophylactic ruling precluding it fromreferring
to or arguing that his prior theft conviction constituted a

“crime of dishonesty,” taken cumul atively with the DPA s repeated
characterization of Pacheco’s conduct on July 21, 1999 as that of
an “asshole,” constituted such egregi ous prosecutorial m sconduct
t hat, under Rogan, a second trial is barred by the prohibition
agai nst doubl e jeopardy. W disagree.

In Rogan, we held that “reprosecution of a defendant
after a mstrial or reversal on appeal as a result of
prosecutorial m sconduct is barred where the prosecutori al
m sconduct is so egregious that, froman objective standpoint, it
clearly denied a defendant his or her right to a fair trial.” 91
Hawai ‘i at 423, 984 P.2d at 1249. W limted application of this
rule, however, to only the nost “exceptional circunstances” of
egregi ous prosecutorial msconduct. 1d. at 423 n.11, 984 P.2d at
1249 n.11. As deplorable as we regard the DPA s fl agrant
defiance of the circuit court’s in limne ruling and personal and

vul gar denigration of the defendant, we do not believe that the
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DPA’ s m sconduct rose to such a level as to be conparable to the
m sconduct present in Rogan, in which the prosecutor infected the
defendant’s trial with an overt appeal to racial prejudice.
Sinmply said, the circunstances present here are not the sort of
“exceptional circunstances” that, under Rogan, preclude
reprosecution after a defendant’s conviction has been vacated on
appeal due to prosecutorial msconduct. Accordingly,
reprosecution of Pacheco for the of fense of escape in the second
degree is not barred by principles of double jeopardy.

Because we vacate and remand this matter for a new
trial as to the charged offense of second degree escape, and in
order to provide guidance to the circuit court and the parties,
we address Pacheco’s clains that the circuit court erred in
admtting evidence of his prior petty theft conviction for
pur poses of inpeachment, see infra section IIl1.B., and that his
trial counsel rendered ineffective assistance, see infra section
I11.C; lastly, we observe that if, on remand, evidence is
adduced supporting a choice of evils defense, Pacheco woul d be
entitled to a jury instruction pursuant HRS § 703-302(1), rather
than HRS § 703-303(3), which we hold infra in section IIl.D. is
i napplicable to prosecutions of first and second degree escape
predi cated on an escape from cust ody.

B. The circuit court erred in allowi ng the prosecution to
i ntroduce Pacheco’s prior theft conviction for

i npeachnent pur poses.
1. A petty theft conviction is not, per se, a “crine

of dishonesty,” such that it is adm ssible for
i npeachnent pur poses.

The circuit court, with respect to Pacheco’'s in |limne
noti on seeking to preclude the prosecution from adducing the fact
of his prior theft conviction, expressly ruled that the

conviction was adm ssi bl e under HRE Rul e 609(a) but that,
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neverthel ess, the DPA could not refer to Pacheco’'s prior theft
conviction as a “crime of dishonest” in the jury' s presence.
Implicitly, the circuit court ruled that, although the fact of
Pacheco’ s prior conviction was adm ssible under HRE Rul e 609(a),
t he prosecution could not expressly argue that the fact that
Pacheco had been convicted previously of a theft offense
underm ned his credibility. The DPA s questions of Pacheco,
inviting the jury to disbelieve a “thief” because he was
attenpting to “banboozle” them“to beat the rap,” as well as his
i nproper remarks during his closing and rebuttal argunents, which
expressly advised the jury to disbelieve the testinony of
Pacheco, whom he characterized as an “asshole” and a “convicted
thief,” on the basis of his assertion that theft was a “crine of
di shonesty,” patently violated the circuit court’s in limne
ruling. The circuit court, however, should not have allowed the
prosecution to adduce any evidence at all concerning Pacheco’s
prior theft conviction, pursuant to HRE Rul e 609, see supra note
7.

HRE Rul e 609(a) provides in relevant part that
“evidence that the witness has been convicted of a crinme is

i nadm ssible” to inpeach the wtness's credibility “except when

the crinme is one involving dishonesty.” (Enphasis added.) HRE

Rul e 609 represents an exception to the general rule of the

i nadm ssibility of character evidence set forth in HRE Rule

404(a)(3) (1993), which provides in relevant part that

“[e]vidence of a person’s character or a trait of his [or her]

character is not adm ssible for the purpose of proving that he

acted in conformty therewith on a particul ar occasi on, except
as provided in [HRE Rule] 609[.]”
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The comentary to HRE Rule 609 notes that HRE Rul e
609(a) was drafted to “reflect[] the wi sdomof Asato,” in which
this court held that evidence of a witness's prior conviction
adm tted for inpeachnment purposes is “limted to those
convictions that are relevant to the issue of truth and
veracity.” Asato, 52 Haw. at 293, 474 P.2d at 295. |In Asato,

this court observed that

[i]n every instance where a witness is sought to be
i npeached, the only issue that arises is whether the witness
is telling the truth. It is character and reputation for
truth and veracity, not any other character trait, that is
in issue. Therefore, any evidence adduced on this issue, in
order to be relevant at all, must go to the issue of truth
and veracity. W think that there are a great many cri m nal
of fenses the conviction of which has no bearing whatsoever
upon the witness’s propensity for lying or truth-telling
and that such convictions ought not to be admtted for
purposes of inpeachnment.

Id. at 292, 474 P.2d at 294 (citations omtted). The types of
convictions that this court viewed as exenplifying those that
were potentially adm ssible for inpeachnent purposes included
convictions relating to “the class of crines involving

di shonesty[,] false statenent,” or perjury. 1d. at 293, 474 P.2d
at 295. This court therefore adopted the rule that “a prior
conviction may cone in if, but only if, the trial judge, in his
[or her] discretion, feels that the party offering the evidence
has satisfactorily shown that the conviction to be proved
rationally carries probative value on the issue of the truth and
veracity of the witness.” 1d. at 294, 474 P.2d at 295. In
accord with Asato, the commentary to HRE Rul e 609 notes that the
rul e enpl oys “negative phraseol ogy (the evidence 'is inadm ssible
except when the crine is one involving dishonesty’) . . . to nake

it clear that [HRE] Rule 403's discretionary bal ance governs the
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guestion of admissibility under” HRE Rul e 609. %3

Thus, as an initial matter, if a party proffers
evi dence of a prior conviction to inpeach the credibility of a
witness, the trial court nust first expressly determ ne whet her
the proffering party has “shown that the conviction
rationally carries probative value on the issue of the truth and
veracity of the witness.” Asato, 52 Haw. at 293, 474 P.2d at
295; see also Reed v. Gty and County of Honlulu, 76 Hawai‘i 219,
226, 873 P.2d 98, 105 (1994) (noting that a conplaining wtness’

crimnal record is adm ssible solely on the issue of wtness’
credibility and, at that, “only if it is determ ned that the
prior convictions involved crimes of dishonesty”). 1In the
context of crimnal matters, then, it is incunbent upon the
prosecution to establish, and upon the trial court expressly to
find, that a defendant’s prior conviction, which has been
proffered to i npeach the defendant’s testinony, is of a “crine of
di shonesty,” such that it is relevant to and probative of the

defendant’s veracity as a wtness.

The universe of convictions of offenses that “fall into
the class of crimes involving dishonesty” is quite small. As we
noted in Asato, minor offenses “like parking tickets or driving

with oud nmufflers or running red lights,” as well as nmjor

of fenses “li ke rmurder or assault and battery” and other crimes of
viol ence, lack “any rational connection” with “the likelihood
that the witness will tell the truth” under oath. Asato, 52 Haw
at 293, 295, 474 P.2d at 295-96 (holding that “conviction for

heedl ess and carel ess driving bears no relation to a w tness’

13 HRE Rul e 403 (1993) provides in relevant part that “[a]lthough
rel evant, evidence may be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the issues, or
m sl eading the jury[.]"”
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credibility”); see also State v. Tafoya, 91 Hawai‘i 261, 268 n.5,
982 P.2d 890, 897 n.5 (1999) (ruling that evidence of defendant’s

prior convictions, inter alia, of assault and terroristic

t hreat eni ng were not adm ssi bl e under HRE Rul e 609(a)).

In the crimnal (as distinguished fromthe civil)
context, in which the stakes include a defendant’s constitutional
right affirmatively to testify in his or her own defense, we have

“go[ne] further.” State v. Santiago, 53 Haw. 254, 260, 492 P.2d

657, 661 (1971). |In Santiago, this court held that, when a
crimnal defendant testifies but does not “introduce testinony
for the sole purpose of establishing his [or her] credibility,”
his or her constitutional right to testify is violated if the
prosecution inpeaches the defendant’s credibility via evidence of
his or her prior convictions. 1d. The foregoing hol di ng was
prem sed upon the concern that “a defendant’s know edge that the
jury may conclude fromthe prior convictions that he [or she] is
guilty may conpel him[or her] to forego his [or her] privilege
to testify.” 1d. Thus, in the context of crimnal prosecutions,
Santi ago enbodi es the follow ng reservations concerning the

uni verse of offenses that m ght be admissible to i npeach a

defendant’s credibility:

. [Plrior convictions are of little real
assistance to the jury in its determ nation of whether the
defendant’s testinony as a witnes is credible. When the
prior crime has nothing to do with dishonesty, there may be
no | ogical connection whatsoever between the prior crime and
the determ nation of whether the defendant may be
believed. . . . Furt hernore, since the jury is presumably
qualified to determ ne whether or not a witness is |lying
fromhis [or her] demeanor and his [or her] reaction to
probi ng cross-exam nation, there would appear to be little
need for evidence of prior convictions even if the crinme
involves false statements.

Santi ago, 53 Haw. at 259, 492 P.2d at 661 (footnotes onitted).
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In light of the foregoing, a theft offense is not, per
se, a “crime of dishonesty” such that it is adm ssible to inpeach
a crimnal defendant’s credibility. See, e.qg., State v.

Pudi quet, 82 Hawai ‘i 419, 427, 922 P.2d 1032, 1040 (App.) (tria

court properly determ ned that nine-year-old theft conviction was
not a crinme of dishonesty and, thus, was too “collateral” and
“renote” to be adm ssible to inpeach prosecution’s w tness),

cert. denied, 82 Hawai‘ 360, 922 P.2d 973 (1996); State v.

Emmsl ey, 3 Haw. App. 459, 461 & n.1, 466-68, 652 P.2d 1148, 1150
& n.1, 1154 (1982) (trial court did not abuse its discretion in

ruling that conplaining wwtness’s juvenile adjudications as a | aw
violator for conmtting the of fenses of malicious conversion --
i.e., theft of an autonobile -- and |l arceny were not relevant to
Wi tness’'s veracity). Rather, to be adm ssible inpeachnent

evi dence pursuant to HRE Rule 609(a), the defendant nust have
commtted the prior theft offense under circunstances that, by
their very nature, render his or her prior conviction of the

of fense relevant to and probative of his or her veracity as a

Wi t ness.

In the present matter, the record is essentially silent
with respect to the circunstances under which Pacheco commtted
the petty theft offense of which he had previously been
convicted. At nost, the record reflects that the prosecution
represented to the circuit court that the prior incident involved
“shoplifting” froma “church.” Consequently, the prosecution
failed to establish that Pacheco’s prior theft conviction
i nvol ved conduct relevant to or probative of Pacheco’s veracity
as a witness. Absent the requisite show ng, Pacheco’ s prior
conviction of a petty theft offense could not be deened a “crine

of dishonesty” and was therefore inadm ssible to inpeach his
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credibility as a witness. That being the case, the circuit court
erred in ruling that Pacheco’ s prior theft conviction was
adm ssi bl e under HRE Rul e 609(a).

2. Even if Pacheco’s prior conviction was adni ssible
for inpeachnent purposes, the prosecution
prematurely elicited testinony concerning it.

Even assum ng that the prosecution could have
established that Pacheco’s prior petty theft conviction was
probative of Pacheco’s veracity as a w tness, defense counsel
rendered Pacheco ineffective assistance in failing to object to
the prosecution’s prenature elicitation of testinony regarding
Pacheco’ s prior conviction during its redirect exam nation of
Oficer Sellers, see infra section IIl.C., before Pacheco had
hi msel f “introduced testinony for the purpose of establishing
[his] credibility as a wtness,” as required by HRE Rul e 609(a),
see supra note 7.

In Santi ago, the defendant testified but did not
“hinsel f introduce[] testinony for the sol e purpose of
establishing his credibility as a witness.” 53 Haw. at 256, 261,
492 P.2d at 660-61. Under those circunstances, we held, as a
matter of due process under both the Hawai‘ and United States
Constitutions, ! that evidence of prior convictions could not be
used to i npeach a defendant, notw thstanding any rul e of evidence
-- such as HRS 8§ 621-22 (1968), which was the predecessor to HRE
Rul e 609(a) -- or any rule of this court to the contrary. 1d. at
260-61, 492 P.2d at 661. Consequently, as the commentary to HRE

Rul e 609(a) notes, in order to “inplement[] the due process

mandate of . . . Santiago,” the rule provides in relevant part

14 Article I, section 5 of the Hawai‘ Constitution (1978) provides
in relevant part that “[n]o person shall be deprived of life, |liberty or
property without due process of law.” Simlarly, the fourteenth amendnent to
the United States Constitution provides that “[n]Jo State shall . . . deprive
any person of life, liberty, or property, wi thout due process of |aw."”
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t hat ,

in a crimnal case where the defendant takes the stand, the
def endant shall not be questioned or evidence introduced as
to whether the defendant has been convicted of a crime, for
the sole purpose of attacking credibility, unless the

def endant has oneself introduced testimny for the purpose
of establishing the defendant’s credibility as a witness, in
whi ch case the defendant shall be treated as any other

wi t ness.

(Enphasi s added.) Thus, HRE Rul e 609(a) presupposes that, before
evi dence of a defendant’s prior conviction my be admtted for
pur poses of inpeachnment, the defendant nmust first elicit
testinmony -- either the defendant’s own or that of other

W tnesses -- the materiality of which is to seek to establish
that he or she is testifying honestly or truthfully or is worthy

of belief. See, e.q., Santiago, 53 Haw. at 256, 260-61, 492 P.2d

at 660-61 (defendant testified, but did not introduce testinony
for the sole purpose of establishing his credibility as a
wi t ness; accordingly, defendant’s prior conviction inadm ssible
for inpeachnent purposes).

During the prosecution’s case-in-chief and before
Pacheco had the opportunity to testify, much less affirmatively
to testify that he was worthy of belief (which, we note, the
record reflects that he never did), the DPA adduced the fact that
Pacheco had been previously convicted of a theft offense during
its redirect exam nation of Oficer Sellers. Defense counsel
failed to object. In light of our holding in Santiago and the
pl ain | anguage of HRE Rul e 609(a), which unanbi guously precluded
the introduction of any prior conviction evidence for inpeachnent
pur poses unless and until Pacheco had affirmatively elicited
testimony seeking to establish that he was worthy of beli ef,
Pacheco’ s defense counsel should have objected in order to
precl ude the prosecution fromprematurely adduci ng evi dence of

Pacheco’s prior theft conviction. As a result of his failure to
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do so, he rendered Pacheco ineffective assi stance, see infra
section 111.C..

C. Pacheco’s trial counsel rendered ineffective assistance
in failing to object (1) to the elicitation of
testinony concerning his prior conviction by the
prosecution during its redirect exam nation of Oficer
Sellers and (2) to the DPA's renmarks, which directly
violated the circuit court’s ruling in |limne, during
the DPA's closing and rebuttal argunents.

Wth respect to Pacheco’s ineffective assistance of
counsel claimpredicated on defense counsel’s failure to object
to the premature introduction by the prosecution of Pacheco’s
prior conviction, we note that, in Iight of our discussion supra
in section Il11.B.2., had counsel done so, the objection surely
woul d have been sustained, and, unless Pacheco hinself introduced
evi dence for the sole purpose of establishing his credibility as
a wtness, the evidence of his prior conviction would never have
been admtted. Wth regard to Pacheco’'s claimthat his trial
counsel was ineffective for failing to object to the DPA s
i mproper closing and rebuttal argunents in connection with
Pacheco’s prior petty theft conviction, we note that, in |ight of
our discussion supra in section Ill.A , the remarks shoul d have
formed the grounds for sustained objections and appropriate
curative instructions.

Def ense counsel’s om ssions in this regard did not and
coul d not have been cal culated to benefit Pacheco’s case, given,
as we have observed, that a principal issue before the jury was
Pacheco’s credibility. See, e.qg., Dan, 76 Haw. at 427, 879 P.2d

at 533 (“om ssions [that have] an obvious tactical basis for
benefitting the defendant’s case will not be subject to further
scrutiny” (quoting Briones, 74 Haw. at 462-63, 848 P.2d at 976)).
Def ense counsel’s om ssions deprived Pacheco of a potentially

meritorious defense insofar as it is likely that, had trial

32



counsel provided himassistance within the range of conpetence
demanded of attorneys in crimnal cases, the evidence of his
prior conviction, and, a fortiori, the DPA s inproper questions
and remarks regarding it, would not have been introduced. Not
only did defense counsel fail tinely to object to the premature
i ntroduction of evidence concerning Pacheco’ s prior conviction,

but he also failed to cite to the trial court, either orally or

in a nmenorandum of law, any authority -- the existence of which
our discussion supra in section Il11.B. anply reflects --

supporting his position that the conviction was inadm ssible for
pur poses of inpeaching Pacheco and, in any event, was not

adm ssible until Pacheco hinself introduced testinony tending to
establish his credibility as a w tness.

Thus, we believe that the record on appeal conclusively
establishes that there were no legitimate “tactical” bases upon
whi ch defense counsel’s om ssions could concei vably have been
predi cated. W therefore hold that Pacheco’ s trial counsel
rendered himineffective assistance. See Aplaca, 74 Haw. at 66-
73, 837 P.2d at 1305-08 (holding, as a matter of |aw, that

def endant was deni ed effective assi stance of counsel where record
on appeal conclusively reflected that trial counsel’s assistance
fell below the |evel of ordinary conpetence demanded of | awers
in crimnal cases, reflected |ack of skill, judgnment, or
diligence, and substantially inpaired a neritorious defense); cf.
Briones, 74 Haw. at 464, 848 P.2d at 977 (noting that “[i]f the
record is unclear or void as to the basis for counsel’s actions,
counsel shall be given the opportunity to explain his or her
actions in an appropriate proceeding”). Had defense counsel’s
assi stance been within the | evel of ordinary conpetence denanded

of crimnal |awers, the jury woul d have assessed Pacheco’ s
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credibility free of the inproper considerations, outside the
bounds of adm ssible evidence, with which it was presented. Cf.

Jones v. State, 79 Hawai‘i 330, 902 P.2d 965 (1995) (noting that

“the provision of erroneous |egal advice to a defendant by trial
counsel -- e.qg., msinform ng the defendant as to the types of
evi dence that can be used to attack his or her credibility on
cross-examnation . . . -- could constitute a ‘lack of skill"”
rising to the level of ineffective assistance of counsel (citing

People v. Mosqueda, 85 Cal. Rptr. 346, 349 (1970) (considering

defendant’s claimthat “he did not testify at his trial because
t he public defender erroneously advised himthat if he testified
the [prosecution] could inpeach him by disclosing his past
crimnal record to the jury”))).

In light of the foregoing, we hold that defense
counsel s ineffective assistance provides an alternative basis
for vacating Pacheco’ s conviction of escape in the second degree

and remanding this matter for a newtrial.?

15 Pacheco al so asserts that his trial counsel was ineffective in
failing to investigate and subpoena potential witnesses. Generally, “[i]f
counsel does not adequately investigate the underlying facts of a case
including the availability of prospective defense witnesses, counsel’s
performance cannot fall within the ‘wi de range of reasonabl e professiona
assistance.’” State v. Aplaca, 74 Haw. at 71, 837 P.2d at 1307 (1992)
(quoting State v. Tenplin, 805 P.2d 182, 188 (Utah 1990)). The reason for
such a per se rule is that “a decision not to investigate cannot be considered
a tactical decision [because] it is only after an adequate inquiry has been
made t hat counsel can make a reasonabl e decision to call or not to cal

particul ar witnesses for tactical reasons.” Aplaca, 74 Haw. at 71, 837 P.2d
at 1307 (quoting Tenplin, 805 P.2d at 188)). In the present matter, the

record reflects that Pacheco had provided the names of several potentia
wi t ness to defense counsel and that defense counsel had not, as of the date
trial was scheduled to commence, investigated any of these potentia
wi tnesses. Rather, defense counsel had informed Pacheco that he would need to
request a continuance of the trial date in order to investigate the witnesses.
Pacheco i nformed defense counsel that he did not want to postpone the trial, a
position that the circuit court, during a colloquy with Pacheco, confirmed.
Even if we were to hold that Pacheco did not waive this basis for his
ineffective assistance of counsel claim despite his refusal of the circuit
court’s offer to continue trial in order for defense counsel to investigate
the potential witnesses, the record does not reflect how these witnesses would
have assisted Pacheco’s defense. The record is devoid of any indication, by
way of affidavit, deposition, or any other assertion via an offer of proof or
(continued...)

34



D. The generic choice of evils defense, set forth in HRS
88 703-302(1), rather than the |linited choice of
evi |l sdef ense, set forth in HRS § 703-302(3),
i sapplicable to prosecutions for first and second
degree escape predicated on an escape from non-
i ncarcerational custody.

As a final matter, we address the latent anbiguity
present in HRS 8§ 703-302 regardi ng whet her a defendant charged
with first or second degree escape may assert a choice of
evi | sdefense where the specific limted affirmative defense set
forth in HRS 8§ 703-302(3) defies application to the facts adduced
at trial. In this regard, we note generally that a defendant is
“entitled to an instruction on every defense supported by the
evi dence, no matter how i nconcl usive the evidence may be, provi ded
t hat evi dence woul d support consideration of that issue by the

jury.” State v. McMIlen, 83 Hawai‘i 264, 265, 925 P.2d 1088,

1089 (1996); see also State v. Otiz, 93 Hawaii 399, 404, 4 P.3d

533, 538 (App. 2000). HRS §§ 703-302(1) and (3)!® provide in

rel evant part:

(1) Conduct which the actor believes to be necessary
to avoid an imm nent harm or evil to the actor or to another
is justifiable provided that:

(a) The harm or evil sought to be avoided by such
conduct is greater than that sought to be
prevented by the | aw defining the offense
charged; and

(b) Nei t her the Code nor other |aw defining the
of fense provides exceptions or defenses dealing
with the specific situation involved; and

(c) A |l egislative purpose to exclude the
justification claimd does not otherwi se plainly

ot herwi se, with respect to what these witnesses would have testified. Absent
such an indication, the record is not devel oped enough for us to determ ne
whet her the absence of testimony fromthese potential witnesses deprived
Pacheco of a potentially meritorious defense

16 The state of mnd requisite to first and second degree escape is
“intent,” see HRS 88§ 710-1020 and 710-1021; thus, HRS § 703-302(2) (1993) is
not relevant to our discussion and analysis of the choice of evils defense as
it pertains in prosecutions of the offense of escape, inasmuch as it provides
that, in certain circumstances, the choice of evils defense is not avail able
in a prosecution “for any offense for which recklessness or negligence, as the
case may be, suffices to establish culpability.”
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appear.

(3) In a prosecution for escape under [HRS 88] 710-
1020 or 710-1021, the defense avail able under this section
is limted to an affirmati ve defense consisting of the
foll owing el ements:

(a) The actor receives a threat, express or inplied
of death, substantial bodily injury, or forcible
sexual attack;

(b) Conpl aint to the proper prison authorities is
ei ther inpossible under the circumstances or
there exists a history of futile conplaints;

(c) Under the circumstances there is no time or
opportunity to resort to the courts;
(d) No force or violence is used against prison

personnel or other innocent persons; and

(e) The actor promptly reports to the proper
authorities when the actor has attained a
position of safety fromthe i mmedi ate threat.

(Enphases added.) As discussed supra in section |I., defense
counsel initially requested that the jury be instructed on the
generic choice of evils defense set forth in HRS § 703-302(1).
However, after an off-the-record bench conference, and

recogni zing that, while it appeared that HRS § 703-302(3) applied
inlieu of HRS § 703-302(1), the limted choice of evils defense
avai l abl e to “prosecutions for escape” defied easy application to
the facts of the present matter, defense counsel w thdrew his
proposed instruction. Consequently, no choice of evils

I nstruction was given to the jury, and defense counsel had no
choice but to focus his closing argunent on Pacheco’s state of

m nd and the defense of duress.!” W take this opportunity to
clarify that the generic choice of evils defense set forth in HRS

8§ 703-302(1), rather than the limted defense set forth in HRS

7 We note that, as the Intermedi ate Court of Appeals recently held
in State v. Ortiz, 93 Hawai‘i 399, 4 P.3d 533 (2000), a defendant may be
entitled to both choice of evils and duress instructions, even if the two
defenses are inconsistent with each other, so long as evidentiary support for

bot h defenses is adduced at trial. Id. at 404-405, 4 P.3d at 538-39 (citing
State v. Horn, 58 Haw. 252, 255, 566 P.2d 1378, 1380 (1977). However, insofar
as a duress defense is available only if, inter alia, “the defendant engaged

in the conduct or caused the result alleged because he was coerced to do so,”
HRS § 702-231(1) (enmpahsis added), it appears that a duress defense was not
avail able to Pacheco because there is no evidence in the record that Officer
Sellers coerced Pacheco to escape
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8§ 703-302(3), is applicable to first and second degree escape
prosecutions that are predi cated on escapes from non-
i ncarcerational custody.

The fact that HRS 88 703-302(3)(b) (“conplaint to the
proper prison authorities”) and (3)(d) (“against prison
authorities or other innocent persons”) expressly refer to prison
authorities, although subsection (3) purports to apply to al
“prosecutions for escape,” including not only escape froma
correctional or detention facility but also from custody, 8
injects a latent anbiguity into subsection (3) such that it is
not readily apparent whether the legislature intended that the
specific choice of evils defense it sets forth apply to a
prosecution for escape from custody.

Wil e scant, the |l egislative history underlying HRS
8§ 703-302 reflects that subsection (3) was not intended to apply
i n an escape prosecution predicated upon an escape from non-

I ncarcerational custody and, noreover, was not intended to divest
a defendant so charged with the otherw se applicable generic
choice of evils defense set forth in HRS § 703-302(1). HRS

88 703-302(1) and (2) were drawn from Model Penal Code (MPC)

§ 3.02 and initially codified in 1972; the MPC, however, does not
contain a section conparable to HRS § 703-302(3), which was
codified in 1986 as part of an ommi bus act reflecting substanti al
revisions to and reformation of the HPC. Rather, HRS § 703-

302(3) was intended to codify the holding of State v. Horn, 58

Haw. 252, 566 P.2d 1378 (1977). See Progress Report of the

Judicial Council Committee on Penal Code Revision and Reform

January 16, 1984, at 8-9 and Appendix E, see also State v. Otiz,

18 HRS 8§ 710-1020 (1993) and 710-1021 have not been amended since
enacted originally in 1972.
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93 Hawai‘i 399, 409-10, 4 P.3d 533, 543-44 (App. 2000).

n Horn, the defendant escaped from prison. 58 Haw. at

254, 566 P.2d at 1380. This court was presented with the
guesti on whet her the defense of “necessity” was available to a
defendant in an escape prosecution. 1d. at 253, 566 P.2d at

1379. Adopting, with one nodification, the rationale and hol di ng

of People v. Lovercanp, 43 Cal. App. 3d 823, 118 Cal. Rptr. 110
(1974), which also arose in the context of an escape from prison,
this court held that a “limted defense of necessity” is
avai l able to a defendant charged with escape. The Lovercanp

court held that the defense is available if:

(1) The prisoner is faced with a specific threat of death,
forcible sexual attack[,] or substantial bodily injury in
the i mmedi ate future;

(2) There is no tinme for a conmplaint to the authorities or
there exists a history of futile conplaints which make any

result from such conplaints illusory;

(3) There is no tinme or opportunity to resort to the
courts;

(4) There is no evidence of force or violence used towards
prison personnel or other "“innocent” persons in the escape
and

(5) The prisoner imediately reports to the proper
authorities when he has attained a position of safety from
the immedi ate threat.

Horn, 58 Haw. at 253-54, 566 P.2d at 1379-80 (quoting Lovercanp,

43 Cal. App. 3d at 831-32, 118 Cal. Rptr. at 115). The
nodi fi cation inposed by this court in Horn was that the threat
need not be a “specific threat.” Horn, 58 Haw. at 254, 566 P.2d
at 1380. Rather, we held that “[i]t is enough that specific and

articulable conditions within the prison exist which seriously

expose the prisoner to severe injury.” 1d. (enphasis added).

The Horn court also cited People v. Harnon, 394 Mch. 625, 232

N.W2d 187 (1975), which simlarly arose in the context of an
escape from prison. Horn, 58 Haw. at 255-56, 566 P.2d at 1381.
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In light of the foregoing, it is apparent that the
[imted choice of evils defense set forth in HRS 8§ 703-302(3) was
crafted to address escapes fromincarceration in a correctional
or other detention facility. However, there is no indication in
the commentary to HRS § 703-302, the legislative record, or the
case law that HRS § 703-302(3) was intended to codify that
evinces that the legislature intended to deprive a defendant
charged with escape from custody of a choice of evils defense.
In light of the case law that HRS § 703-302(3) was intended to
codi fy and the absence of any legislative history to the
contrary, we hold that the exclusivity of the narrow choi ce of
evils defense set forth in HRS § 703-302(3) is limted to
prosecutions for escape fromcorrectional or detention facilities
but not to prosecutions for escape fromcustody that does not
inplicate an incarcerational setting. Because the generic choice
of evils defense set forth in HRS 88 703-302(1), if supported by
t he evidence adduced at trial, is indeed better suited than HRS
§ 703-302(3) to situations in which a defendant has escaped from
non-i ncarcerational custody, we further hold that the generic
choice of evils defense is applicable in a prosecution for escape
from cust ody.

That being the case, if, on renmand, the evidence
adduced at trial supports the generic choice of evils defense,

Pacheco is entitled to have the jury instructed on that defense.
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V. CONCLUSI ON
For the foregoing reasons, we vacate Pacheco’s
conviction of the charged offense of escape in the second degree
and remand this nmatter for a newtrial as to that charge. W
affirm Pacheco’s conviction of and sentence for the offense of

drinking in a public park.
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